Part5. A practical guide to access rights and
responsibilities

5.1  The responsibilities listed in part 3 of the Code apply regardless of your
activity and those listed in part 4 of the Code apply to all land managers. This
part of the Code indicates how these responsibilities apply to the more common
situations encountered in the outdoors. By doing so, it provides a practical guide
to help the public and land managers to decide what best to do in these sorts of
situations. It does not cover all situations or activities but it should help to
indicate what is or is not responsible behaviour. The guide is arranged
alphabetically, as follows:

Deer stalking in forests and woods
Deer stalking on the open hill

Military lands
Nature reserves & other conservation

Air sports = Golf courses

Beaches and the foreshore = Grouse shooting

Canals » Horse riding

Canoeing, rafting, rowing and sailing » Houses & gardens

Car parking = Human waste

Climbing » Lighting fires

Cultural heritage sites = Litter

Cycling = Low-ground shooting

Dams = Margins of fields of growing crops

Disabled access areas
Dogs Paths & tracks
Farmyards Picnicking

Fields of grass, hay and silage

Fields of growing crops

Fields where crops are being

sprayed and fertilised

= Fields which are being ploughed or where
crops are being harvested

Fields with young animals present

Picking wild berries and mushrooms
Public parks & other open spaces
Riverbanks & loch shores

Rivers, lochs & reservoirs

School playing fields

Sporting and other events

Sports pitches

» Fields with farm animals Swimming
= Fishing Unfenced grassland with farm
= Forests & woods animals
» Forests & woods with ongoing forest =  Wild camping
operations =  Wildlife watching and surveys

= Gates, fences & drystane dykes

5.2  Various recreation and land management bodies, as well as many public
bodies, produce more detailed advice and guidance about good practice relevant
to their activities or interests. These can cover a wide range of issues, including
good behaviour, safety and the environment. As such, they can complement the
guidance relating to the responsible exercise of access rights provided in this
Code. Given the range of guidance and advice provided, it makes good sense to
be aware of these and to follow the suggestions for good practice. Find out more
by contacting a relevant body or going to www.outdooraccess-scotland.com.

5.3 Recreation and land management bodies are recommended to contact
SNH before finalising advice on access and good practice and to ensure that
such advice is compliant with the provisions of the Act and consistent with the
Code.
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Part 6. Where to get help and information

6.1 By providing a detailed guide to access rights and responsibilities, which
should help everyone make informed decisions about what best to do in everyday
situations, the number of issues or problems that might arise should be reduced.
Some issues and problems, however, are inevitable and may range from
differences in interpreting access rights and responsibilities to coming across
undesirable behaviour. Also, in some places the number of people or range of
recreation activities might be causing significant problems for land management,
people’s safety or the environment and so some form of management might be
needed. This part of the Code provides advice on:

= where to find out more about access rights and responsibilities;

= what can be done to manage access and recreation; and

= what you should do if you encounter someone behaving irresponsibly.

6.2 In dealing with any issue or problem that might arise, it is important that
everyone shows courtesy and consideration to other people. Good manners are
fundamental to good relations between those enjoying the outdoors and those who
live and work there. Respecting the needs of other people and following the
guidance in the Code will help a great deal.

Getting more advice and information

6.3 The Code cannot cover every possible situation, setting or activity. Free
information and advice on access rights and responsibilities, and on who to contact

in your local authority is available online at:

www.outdooraccess-scotland.com

6.4  This website also provides links to a wide range of representative bodies for
recreation and land management, and to relevant public bodies. It also provides
information on SNH’s education programme and on where to seek grants and other
support.

6.5 If you need more detailed advice or guidance, you should phone your local
authority or national park authority directly (ask for the access officer or ranger
service) or contact your local SNH office (see www.outdooraccess-scotland.com for
contact details).

Facilitating and managing access and recreation

6.6 In some cases, the number of people visiting a place or the range of
recreational activities taking place might cause some problems for land
management, people’s safety or the environment. Equally, in some places, better
provision of paths and other facilities might be needed to maximise people’s
enjoyment of the outdoors, particularly by people with disabilities. In these
situations, some form of formal provision and/or management will be needed. Local
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authorities, national park authorities and other public bodies, local access forums
and representative bodies for recreation and land management, as well as land
managers, can all help to provide for and manage access and recreation.

6.7

What sort of facilities or management is needed in an area will vary

according to its location, the level and type of recreational use and the range and
complexity of issues arising. Steps that can be taken include the following.

The promotion of responsible behaviour through more detailed codes of
practice, education, interpretation, training and promotional campaigns1.
Providing on-site advice through signage, waymarking and leaflets.

Providing facilities, such as paths, gates and other access points, launching
points, car parks and picnic areas, as a way of helping to manage access and
recreation, and to integrate access and land management.

Working with your local authority to identify routes, including core paths that can
be easily used by disabled people.

Running a ranger service to advise on and promote responsible behaviour, to
contribute to educational and interpretive work, and to look after facilities.

Taking precautions to safeguard people’s safety, such as asking people not to
use a particular route or area, or not to undertake a particular activity, while
there is a specific land management operation underway (see paragraphs 3.24
to 3.28 and 4.11 to 4.17).

Voluntary agreements between land managers and recreation bodies to help
safeguard natural heritage interests at sensitive times of the year (such as
climbing on cliffs where rare birds are nesting and rearing their young) or to zone
intensively used places for different recreational activities.

Putting up notices for the purposes of advising people of any adverse effect that
their presence or their activities may have on the natural heritage or the cultural
heritage?.

Management rules, byelaws® or other regulations where more directive
management is needed to avoid significant problems arising and where
voluntary agreements have not worked. Local authorities can introduce
management rules on their own land or byelaws on any land or water on which
access rights can be exercised. Other public bodies, including Scottish Natural
Heritage, Scottish Water, British Waterways, Ministry of Defence and the
Forestry Commission, can all introduce byelaws on land or water that they own
or otherwise control. These byelaws must be consistent with the Land Reform
(Scotland) Act 2003.

The exemption of an area from access rights for a specific period and purpose
by a local authority or Scottish Ministers (see paragraph 2.11).

To prevent damage to a Site of Special Scientific Interest, the owners or
occupiers of the site may need to notify Scottish Natural Heritage of “potentially

! Scottish Natural Heritage and all local authorities have a statutory duty to publicise the Code. SNH
also has a duty to promote understanding of the Code.

2 Section 29, Land Reform (Scotland) Act 2003. Scottish Natural Heritage has this power for the
natural heritage and Scottish Ministers for the cultural heritage.

3 Alocal authority can introduce byelaws over any land on which the access rights can be exercised
to keep order, prevent damage, prevent nuisance or danger, or preserve or improve amenity. They
must follow agreed procedures and consult relevant interests.
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damaging operations®”.  Also, Ministers, on the advice of Scottish Natural
Heritage, can issue a Nature Conservation Order®. This may be used to restrict
access to a specific area (to protect a raptor nest for example).

6.8 The new local access forums will have a key role to play in bringing together
all key interests locally to advise local authorities or national park authorities and
other bodies on any matter arising from the exercise of access rights and issues
relating to rights of way and to the new core path plans that local authorities must
prepare. The local access forums can also offer assistance to the parties of any
dispute about these issues. You can find out more about local access forums by
contacting your local authority or going online at www.outdooraccess-scotland.com.

6.9 The Land Reform (Scotland) Act 2003 placed several new duties on local
authorities and national park authorities®. Each local authority and national park
authority must:

= uphold access rights by asserting, protecting and keeping open and free from
obstruction or encroachment any route or other means by which people exercise
access rights;

= set up at least one local access forum for its area to advise it on any matter to do
with the exercise of access rights or the core paths plan, and to offer help in any
dispute arising;

= prepare a plan for its area, within three years, for a system of paths (known as
core paths) sufficient to give people reasonable access throughout its area
(procedures have been set out for doing this work and this includes consulting
relevant interests); and

= review its byelaws and amend these where necessary.

6.10 Local authorities and national park authorities also have wide-ranging powers
to help manage access and recreation. These powers include:

= employing a ranger service to help and advise people about access rights on
any land or water where the access rights can be exercised and to perform such
other duties on this land or water as the local authority determines;

= the introduction of measures for safety, protection, guidance and assistance to
warn of, and protect people from any danger on land on which the rights are
exercisable, to show or enclose recommended routes or established paths, and
to give directions to such land;

= entering agreements to delineate and maintain core paths;

= entering a management agreement with a land manager to set out how much
management is needed to preserve or enhance the natural beauty of the
countryside or to promote enjoyment of the countryside in an area, or to help
manage access to any cultural heritage site;

* These might be replaced by the term “operations requiring consent” as proposed under the Nature
Conservation (Scotland) Bill.

® Under Section 29, Wildlife & Countryside Act 1981. A Special Nature Conservation Order can be
made on a Natura site under The Conservation (Natural Habitats and etc) Regulations 1994.

® From time to time, Scottish Ministers may issue formal guidance to local authorities and national
park authorities on the performance of any of their functions under the Land Reform (Scotland) Act
2003.
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= the removal of any prohibiting sign, obstruction or dangerous impediment that is
intended to prevent or deter anyone from exercising the access rights, and
recover the costs of doing so;

= the introduction of management rules to manage recreational use on land or
water under its control,

= the acquisition of land or water to enable or facilitate the exercise of access
rights (they can do so compulsorily with consent of Ministers);

= the exemption of particular land or water from access rights for up to five days
(longer exemptions require public consultation and Ministerial consent);

6.11 All relevant public bodies can help by respecting, safeguarding and
promoting access rights and responsibilities through their policies, plans and
actions. They could do this, for example, by:

= reviewing and amending or developing policies and programmes of assistance
(such as grants);

= considering the impact of new development proposals on access rights (such as
through the development control process);

= working positively to help the exercise of access rights on their land and water;

= setting a good example by fully meeting their obligations as land managers
under the Code;

= co-ordinating their access policies and initiatives with other public bodies;

= providing information to the public and land managers about exercising access
rights responsibly and managing land and water responsibly for access; and by

= making full use of their duties and powers.

What to do if you encounter irresponsible behaviour

6.12 In practice, only a small proportion of people behave irresponsibly and much
of this is due to people not being aware of the implications of their actions. With
people’s responsibilities set out in this Code and the greater emphasis on promoting
responsible behaviour, the incidence of irresponsible behaviour should remain
small. Inevitably, though, you might encounter some form of irresponsible
behaviour. If you do, the sensible course of action is to talk to the people involved
and ask them to explain their behaviour. Using aggressive language will only make
a problem worse.

6.13 If a person is behaving irresponsibly and damage or significant disturbance is
being caused, then you could ask them to modify their behaviour. If they refuse to
do so, and this damage or significant disturbance continues, then they would not be
exercising access rights responsibly and so they could then be asked to leave. If an
individual does this persistently over a period of time, you could seek an interdict
against that person. Never use force.

6.14 If a person’s behaviour is criminal, you should contact the Police.
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6.15 If you are exercising access rights and come across what you believe is a
deliberate or unreasonable obstruction that stops or hinders you from exercising
access rights, you could report this to the local authority. The local authority could
then decide what to do in terms of removing the obstruction and upholding access
rights.

6.16 A dispute over whether or not a member of the public or a land manager is
acting irresponsibly could ultimately be referred to a Sheriff for a declaration. In
dealing with this, it would be relevant to consider whether the person was following
the guidance in this Code. Such action, though, should be relatively rare.
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Annex 1. Existing criminal offences created by statute

This annex lists, in alphabetical order, the main categories of criminal behaviour that are statutory
offences. The common law also provides for action where, for instance, a breach of the peace or
malicious mischief is alleged. Access rights do not extend to any of these activities. The annex is meant
to provide an overview summary. For detailed information, look at the relevant legislation. Provisions

within the Highway Code for cycling and horse riding must be followed.

(section 61)

Activity Statutory reference |[Comments
Aggravated Criminal Justice and  |A person commits this offence if, in relation to any lawful
trespass Public Order Act 1994 activity people are engaged in or about to undertake, the
(section 68) person does anything that is intended to intimidate and
deter those people or to obstruct or disrupt the activity.
Collective Criminal Justice and  |If two or more people are trespassing with common
trespass Public Order Act 1994 purpose to reside on land for any time, and :

= have caused damage or

= used threatening, abusive or insulting words or
behaviour, or

= have between them 6 or more vehicles,

they can be directed to leave by the police. If they fail to do

so, they commit an offence.

Control of dogs
(fouling)

Civic Government
(Scotland) Act 1982
(section 48)

If you are in charge of a dog and allow it to foul:

= afootpath or footway, or

= agrass verge maintained by a council and adjacent to
a footpath/footway, or

»= any place maintained by a local authority for
recreational or sporting purposes

you are guilty of an offence.

Control of dogs
(fouling)

Dog Fouling
(Scotland) Act 2003
(Section 1)

/A person commits an offence under this law if they do not
immediately remove the faeces defecated by their dog in
any public open place.

Control of dogs
(worrying of
livestock by dogs)

Dogs (Protection of
Livestock) Act 1953
(Section 1)

If a dog worries livestock on any agricultural land the
person in charge of the dog is guilty of an offence.
Worrying includes a dog attacking or chasing livestock, or
being loose in a field where there are sheep.

Control of dogs
(worrying of livestoclk
dogs)

/Animals (Scotland)
Act 1987
(Section 4)

This is not an offence, but is included here because this
/Act provides a defence for people who Kill or injure a dog
which is worrying livestock, subject to stringent conditions.

(Natural Habitats etc)
Regulations 1994

Damage to Ancient Monuments & |t is an offence to carry out, cause or permit any works,

ancient /Archaeological Areas |without the consent of Scottish Ministers, which result in

monuments Act 1979 the demolition or destruction of or any damage to a
(Sections 2, 19) Scheduled Monument.

Damage or Wildlife & Countryside |For protected species, it is an offence to:

disturbance to Act 1981 (S.9-10) and =  Kkill or injure the animal,

animals 'The Conservation = capture or keep the animal,

= destroy, damage or obstruct access to its place of
shelter, and

= disturb the animal while using its place of shelter.

Other offences relate to badgers, bats, deer, seals, whales

and dolphins. For protected species such as bats, otters,

wildcats, great crested newts and natterjack toads, under
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Activity

Statutory reference

Comments

European legislation it is an offence to:

= capture, Kill or disturb the animal;

= take or destroy its eggs;

= damage or destroy its breeding site or resting place.
Contact your local Scottish Natural Heritage office for
further information.

Damage or
disturbance to
wild birds

Wildlife & Countryside
Act 1981 (S.1-6) and
'The Conservation
(Natural Habitats etc)
Regulations 1994

There is a wide variety of offences relating to the killing or
injuring any wild bird, capturing or keeping any wild bird,
destroying or taking eggs, or destroying, damaging or
taking the nest of any wild bird whilst it is in use or being
built. Contact your local Scottish Natural Heritage office for
further information.

Damage to plants

Wildlife & Countryside
Act 1981 (S.13) and
The Conservation
(Natural Habitats etc)
Regulations 1994

It is an offence to dig up or remove any wild plant without
the permission of the landowner. Certain plants are
specially protected and it is an offence to pick, collect, cut,
uproot or destroy these species, even if the landowner|
agrees. It is also an offence to keep, sell, advertise on
exchange such plants.

Specially protected plants are listed in Schedule 8 to the
1981 Act and in the list of European protected species in
Schedule 4 to the 1994 Regulations. They include
Killarney fern, floating-leaved water plantain, slender naiad
and yellow marsh saxifrage.

Contact your local SNH office for further information.

Driving a vehicle
off road

Road Traffic Act 1988
Section 34)

It is an offence to drive a motor vehicle without lawful
authority on:

» land of any description (not forming part of a road), or
= afootpath or bridleway

except in an emergency.

It is not an offence to drive a motor vehicle on land within
15 yards of a road for the purpose of parking the vehicle —
although this does not confer any legal right to park the
vehicle.

Dropping of litter

Environmental
Protection Act 1990
Section 87)

It is an offence to leave litter in any public open place (a
place in the open air where you can go without paying).

Fishing

Salmon & Freshwater
Fisheries (Protection)
(Scotland) Act 1951
(Section 1) and
Freshwater & Salmon
Fisheries (Scotland)
Act 1976 (Section 1)

Fishing for salmon or sea trout without lawful authority or
written permission from the owner of the fishing rights is a
criminal offence. Fishing for brown trout and other
freshwater fish without written permission or legal rights is
a criminal offence in an area covered by a Protection
Order.

Lighting fires

Trespass (Scotland)
Act 1865
(Section 3)

'You are guilty of an offence if you light a fire:

* on or near any private road

= on enclosed or cultivated land

* in or near any plantation

without the consent of the owner or land manager.

Lighting Fires

Civic Government

/Any person who lays or lights a fire in a public place so as
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Activity

Statutory reference

Comments

(Scotland) Act 1982
(section 56)

to endanger any other person, or to give reasonable cause
for alarm or annoyance, or so as to endanger any property
is guilty of an offence. A public place is any place to which
the public have unrestricted access.

Obstruction in a

Civic Government

/Any person on foot in a public place who wilfully obstructs

public place (Scotland) Act 1982 the lawful passage of any other person is committing an
(section 53) offence. (A public place means any place to which the
public have unrestricted access.)
Poaching Night Poaching Act It is an offence to take or destroy any game:
1828 (Section 1) *= on any land, whether open or enclosed, or
= on any public road.
It is also an offence to go on any land at night with a gun
for the purpose of taking or destroying game.
Poaching Game (Scotland) Act |Itis an offence to trespass on land without the leave of the

1832 (Section 31)

owner or proprietor in search of game, woodcock, snipe,
wild ducks or rabbits during daytime.

Polluting water

Water (Scotland) Act
1980 (Section 75)

If you deliberately or accidentally pollute any spring, well or
adit used or likely to be used for:

= human consumption

= domestic purposes

» manufacturing food or drink for human consumption
you are guilty of an offence.

Polluting water

Control of Pollution
Act 1974 (Section 31)

If you cause or knowingly permit to enter surface or ground
water

= Any poisonous, noxious or polluting matter, or

= Any solid waste matter,

you are committing an offence.

Safety Health & Safety at It is an offence to interfere intentionally with or misuse
Work Act 1974 anything provided for the safety, health or welfare of
(Sections 8, 33) people.
Spawning Salmon Fisheries It is offence to wilfully disturb any salmon spawn, or
salmon (Scotland) Act 1868 spawning beds and shallows where salmon spawn may
(Section 19) be.
Trespassory Criminal Justice and It is an offence to organise or participate in any
assemblies Public Order Act 1994 trespassory assembly which has been prohibited by a
(section 70) Council on application from the chief officer of police.
(Such prohibitions may only be ordered, for a period of up
to 4 days, where such an assembly of 20 or more people
would be without the landowners permission, and may
result in serious disruption to the life of the community, or
serious damage to land or a building of historical,
archaeological or scientific importance).
Using metal Ancient Monuments & (It is an offence to use a metal detector in a protected place

detectors in a
protected place

IArchaeological Areas
Act 1979
(Section 42)

without the written consent of Ministers. A protected place
is any place which is either a site of a scheduled
monument or of any monument under the ownership or
guardianship of Ministers or a local authority by virtue of
this Act or is situated in an area of archaeological
importance.

It is also an offence to remove any object of archaeological
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Activity Statutory reference  |[Comments

or historic interest discovered through the use of a metal
detector in a protected place without the written consent of
Ministers. Under Scots Law, all finds must be formally
reported to the Crown and not to do so is an offence under
Treasure Trove and under the Civic Government
(Scotland) Act 1982.

Vandalism Criminal Justice /Anyone who, without reasonable excuse, wilfully or
(Scotland) Act 1980 recklessly destroys or damages another’s property
(Section 78) commits this offence of vandalism.
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